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Introduction
When you think about the future, you may take it for granted 
that you will be able to make your own decisions. But have 
you considered what would happen to your financial and 
personal affairs if you were involved in a bad car accident, 
had a stroke or developed dementia due to Alzheimer’s 
disease or other illness?

The reality is that things happen in life that mean you may 
not be able to make decisions for yourself. The law calls this 
losing ‘mental capacity’.

Rather than viewing this as a depressing subject that you’d 
rather avoid, you could take the opportunity now to plan 
ahead while you are still well and healthy and able to do 
so. This is important not just for yourself, but could also 
spare the people you care about much difficulty, anxiety and 
expense. This booklet explains how you can do this. 

Don’t leave it too late. If you don’t plan ahead early enough, 
and you lose your capacity to make decisions, you will have 
lost the opportunity to have any control over, or say in, what 
happens to you or your property.

If that happens, people in your life who you may not have 
chosen may end up making decisions on your behalf on 
things like where you live, what happens to your home, 
whether you are placed in a nursing home or what medical 
treatment you receive. 

Speaking for myself
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If there is a dispute between family members over what 
decisions should be made, and who should make them, 
there will be no one with the authority to decide for you and 
resolve any disagreements. Someone may have to take legal 
action to sort this out. This can be time-consuming, stressful 
and expensive.

The Benevolent Society and Legal Aid NSW have prepared 
this booklet to help you take control of later life decisions. 
Speaking for myself is about taking steps to protect your 
interests, making sure your future is in good hands and that 
things are done the way you would want. 
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2 | Making a will

What is a will?

A will is a legal document that sets out how you want the 
things you own to be distributed when you die. Wills aren’t 
just for people who own property or have lots of money. 

Making a will is not a morbid thing to do. It is a positive step 
you can take to:

•	 provide for the people you care about

•	 leave particular items to certain people

•	 appoint a person you trust to carry out the instructions in 
your will (your executor) 

•	 leave any other instructions you may have (for example, 
about your funeral arrangements)

•	 make a gift to charity if you wish.

Making a will removes the doubts and difficulties that can 
arise when there is no evidence of the deceased person’s 
wishes. 

Even if you don’t have a lot of money or you don’t own a 
house, you may want to leave other valuable or sentimental 
items such as art works, coins, jewellery, antiques, letters or 
photographs to particular people.

After your death your property and belongings are referred to 
as your estate. 

2
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Why do I need a will?

If you don’t have a will, you don’t have any say about 
how your estate is distributed. If you die without a will 
(known as ‘dying intestate’) your estate will be distributed 
to your relatives on the basis of a legal formula (called the 
‘intestacy rules’). This could be very different from what you 
wanted or intended to happen. Dying ‘intestate’ can also 
cause complications, delays and extra costs for those you 
leave behind. If you die intestate and you don’t have any 
relatives closer than a first cousin, your estate will go to the 
government. 

A will only takes effect after you have died. If you want 
someone to look after or make decisions about your finances 
while you are still alive but become unable to do this yourself 
you will need to make a power of attorney. (See page 9.)

Who can make a will?

Anyone over 18 can make a will as long as they have mental 
capacity. A person with a mild intellectual disability or in 
the early stages of dementia may still be able to make a 
will if they have capacity at the time the will is made. If their 
capacity is in doubt, an assessment of their understanding 
needs to be made by an appropriate person, such as a 
medical practitioner, psychologist or psychiatrist.

How do I make a will?

Making a will can be a simple process and need not be 
expensive. A will must be signed and witnessed properly to 
be legally valid. It is also important that your intentions are 
expressed clearly to reduce the chance of any argument 
over who you wanted to get what. It is therefore best to have 
a solicitor, or the NSW Trustee and Guardian, or a trustee 
company, do your will for you. While there are do-it-yourself 
will kits, it is safer to get a professional to do your will to 
make sure it is done properly.   
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A professional can also advise you on any tax issues you 
need to take into account when drafting your will. 

How much does it cost to make a will?

There is no set fee. Solicitors’ fees vary and can depend on 
how complex the will is. You can shop around to compare 
how much solicitors will charge. 

The NSW Trustee and Guardian does not charge a fee to 
make or update your will. However, you will need to appoint 
the NSW Trustee and Guardian as your executor and fees 
will apply when your estate is administered after you die. 

Trustee companies charge a fee for preparing a will. Fees 
also apply to administer your estate after you die.

How long will my will last?

Your will lasts until you die, unless you change it, make a 
new one or revoke (cancel) it.

A marriage will also revoke a will unless the will was made 
anticipating that particular marriage. If you plan to marry or 
divorce you may need to update your will. You should get 
legal advice about your situation.

You should also get legal advice about updating your will if 
your circumstances change in other ways, for example, if 
children or grandchildren are born, or if your partner dies.

Who should I appoint as my executor?

The executor is the person named in your will who will be 
responsible for dealing with your estate after you die. This 
should be someone over 18 who you trust and who is 
prepared to take on this responsibility. Or you can appoint 
a professional, such as the NSW Trustee and Guardian or a 
solicitor, in which case you will be charged fees. You should 
make sure your executor knows where your will is kept. 
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Where should I keep my will?

Most solicitors will keep the original will in safe custody for a 
client for no charge. This is the safest option because if your 
will cannot be found, it will be assumed that you destroyed it 
and revoked it. You can also keep it in a safety deposit box in 
a bank, or in a safe place at home. It is a good idea to keep a 
signed copy with your personal papers, with a note explaining 
where the original will is. You should also give a copy to the 
executor (in a sealed envelope if you prefer) or tell them where 
the original is.  

Can my will be challenged?

A will can be challenged on the grounds that it is not valid. The 
person contesting an invalid will would have to show that:
•	 it was not your last will (you had made another one at a 

later date)
•	 it was not properly signed and witnessed
•	 you did not have mental capacity when you made it (which is 

why it is important to make a will while you are still well and 
there is no question about your mental capacity)

•	 it was changed after it was originally signed, or
•	 you were forced or pressured (rather than encouraged) 

into making the will.

Certain categories of people can also contest a will within 
12 months of your death if they believe they weren’t properly 
provided for in the will. This is called a ‘family provision 
claim’. Having your will made by a solicitor can lessen the 
chances of this happening.

2 | Making a will
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Can I change my will if I change my mind? 

You can change your will at any time as long as you have 
mental capacity. However you cannot change your will by 
crossing out something in your will and initialling it, or writing 
something different in its place. You can make a ‘codicil’ (a 
separate document in which you make a change to your will) 
which will need to be signed and witnessed in the same way 
as when you made your will. It is usually best to just make a 
completely new will.

Can I leave a gift to a charity?

Leaving a gift in your will to a charity (a ‘bequest’) is a 
powerful way of expressing your support for a cause that is 
important to you. You may choose to leave:
•	 a residual bequest (whatever is left after all other gifts and 

costs have been deducted from your estate) 
•	 a percentage of your estate
•	 a specific sum of money 
•	 a gift of property or shares.

It is important to get legal advice to make sure this is done 
correctly (the charity must be correctly described) and that 
your loved ones are properly looked after. 
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3 | Making a power of attorney 

What is a power of attorney?

A power of attorney is a legal document that you can use 
to appoint someone (your attorney) to act on your behalf — 
that is, to be your decision maker—in property and financial 
matters. You are called the principal or donor. 

An attorney in this sense does not necessarily mean a lawyer 
or solicitor. Your attorney may be a family member, close 
friend, a solicitor or the NSW Trustee and Guardian.  An 
attorney can’t make health or lifestyle decisions for you, only 
financial ones.

A general power of attorney is usually given for a specific 
period of time, for example, if you plan to travel overseas or 
are going to hospital. It stops operating if you lose the ability 
to make your own decisions (lose capacity).

An enduring power of attorney will continue even after you 
have lost capacity. This is the one you should use if you want 
to give someone power to make decisions once you can no 
longer do so.

Who can make a power of attorney?

Anyone over 18 can make a power of attorney as long as 
they understand what they are signing (that is, if they have 
mental capacity). A person with a mild intellectual disability 
or in the early stages of dementia may still be able to make 
a power of attorney if they have mental capacity at the 
time the document is made. If their capacity is in doubt, an 
assessment of their understanding needs to be made by 
an appropriate person, such as a doctor, psychologist or 
psychiatrist.
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Won’t I lose my rights if I make a power of 
attorney?

No. As long as you are able to make your own decisions you 
still have authority to deal with your property and money. You 
can make it clear in the document that you only want your 
attorney’s power to start if and when you become incapable 
of making your own decisions.  

If I make a power of attorney will it affect my will?

No. A power of attorney only operates while you are alive. It 
is automatically cancelled when you die. 

What will happen if I haven’t made an enduring 
power of attorney?

If you lose capacity and haven’t made an enduring power of 
attorney there will be nobody with legal authority to manage 
or make decisions about your property and finances. Your 
family may have difficulty accessing your bank account to 
pay your bills. If your home needs to be sold (for example, to 
pay for you to move into residential aged care) only someone 
with your power of attorney will be able to do this. 

A relative or another person may need to apply to the 
Guardianship Tribunal or the Supreme Court to have a 
financial manager appointed for you. This may not be the 
person you would have chosen.
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Case study: Georgio

At 52, Georgio was diagnosed with a heart condition 
which required open heart surgery. His doctor said that 
he would be unable to work for six weeks. His doctor also 
pointed out the risks involved in surgery.

As a sub-contractor for a construction company, Georgio 
had some complicated financial arrangements and was 
worried about the possibility of not being able to attend 
to them himself following surgery. Georgio had already 
made a will but decided that he needed to plan carefully 
in the event he was not able to make decisions about his 
finances after the surgery, or if something else happened 
and he lost his capacity to make decisions for himself.
Georgio and his wife Madeleine went to a solicitor. 
Because they both felt it was time to make some long 
term plans, Giorgio gave Madeleine an enduring power of 
attorney.

Georgio recovered fully after a few months, and the 
enduring power of attorney remained untouched in his 
solicitor’s file. However, if things had not gone well and 
Madeleine had been faced with major business decisions, 
the document would have enabled her to take control 
without needing to apply to the Guardianship Tribunal or 
the Supreme Court at a time when she already had many 
responsibilities. 

How do I make an enduring power of attorney?

A solicitor or the NSW Trustee and Guardian can prepare a 
power of attorney for you. Or you can use a form available 
from the Guardianship Tribunal, legal stationers (listed in the 
Yellow Pages under ‘Legal Stationery’) or some newsagents. 

3 | Making a power of attorney
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The form must be witnessed by a barrister, solicitor, registrar 
of the Local Court, an employee of the NSW Trustee and 
Guardian or trustee company, a qualified overseas lawyer 
or a licenced conveyancer. That person must also sign a 
certificate stating that they have explained the document to 
you and that you understood its effect. 

The person you appoint as your attorney must also sign the 
form to accept their appointment before they can act as 
attorney. 

Who should I appoint as my attorney?

Because your attorney will be able to do anything you 
could do with your property and money, you should choose 
someone who is suitable, willing to take on this role, and 
who you trust to make decisions for you in your best 
interests. 

You can appoint more than one person as your attorney. 
However, you should choose people who are able to work 
together. 

If you appoint more than one person you can appoint 
them so they can only make decisions together (jointly) or 
individually (severally). You should talk to a lawyer about what 
would be best in your situation.

If you do not know anyone you consider to be suitable you 
can appoint the NSW Trustee and Guardian as your attorney. 
They will charge a fee for this service. 

Your attorney is legally obliged to act in your best interests 
and to carry out the written instructions in the power of 
attorney document and any other instructions that you may 
give while you have mental capacity. It’s wise to discuss the 
responsibilities of an attorney with your proposed attorney 
and to make sure they clearly understand your wishes and 
any instructions you want to give. You may also wish to discuss 
the appointment with other significant people in your life. 

Speaking for myselfSpeaking for myself
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Case study: Jean

Jean was in her early 80s and lived alone. She had two 
daughters. Carol lived in the next suburb and Sandra lived 
overseas. Jean didn’t need any help, but noticed she was 
becoming increasingly forgetful. When she discussed this 
with her doctor, he arranged for tests and confirmed that 
her memory was getting worse. Although she wanted 
to stay at home for as long as possible, Jean realised 
that one day she might need to move to some type of 
supported accommodation and so her house might need 
to be sold.

Jean wanted to be sure that if she ever became incapable 
of making her own financial arrangements, they would 
be in the hands of someone she trusted and who could 
do the work involved. She told both her daughters of her 
intention to appoint Carol as her decision-maker under 
her enduring power of attorney.

Sandra was upset that Carol had the power of attorney, 
fearing that this represented some kind of favouritism or 
that she might inherit less of the estate as a result. Jean 
was able to assure Sandra that it was more practical to 
appoint Carol, and Carol assured Jean that she would not 
seek to disadvantage Sandra in any way.

What powers can I give my attorney?

You can decide how much power or authority to give your 
attorney. You can give your attorney very wide powers to do 
anything you could do with your money or property, or you 
might want to limit your attorney’s power to do something 
specific, such as paying certain kinds of bills or selling your 
house.

3 | Making a power of attorney
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What are your attorney’s responsibilities?

Your attorney must:

•	 avoid conflicts between their interests and yours 

•	 maintain proper records of their dealings with your money 
and property

•	 keep your money and property separate from theirs

•	 act in your best interest at all times

•	 not pay or give gifts or benefits to themselves or other 
people using your finances, unless you specifically say 
they can (although they can claim out-of-pocket expenses 
directly connected with carrying out the power of attorney 
duties).

What can be done if my attorney is not looking 
after my affairs properly?

While you still have capacity you can cancel (revoke) your 
power of attorney. If you have lost capacity and your attorney 
acts dishonestly or improperly or is not acting in your best 
interests, it may be possible for the Guardianship Tribunal or 
the Supreme Court to do something about it. 

Someone else who is concerned about your welfare would 
need to apply to the Tribunal or Court to have the attorney’s 
actions looked at and possibly have them removed as your 
attorney. This can be time-consuming and stressful and 
Supreme Court action is expensive, which is why it is so 
important to choose the right person in the first place.  
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Can I change my mind?

You can cancel your power of attorney at any time as long as 
you have mental capacity. You must let your attorney know 
that you are cancelling the power of attorney. It is best to do 
this in writing so that your intention is clear to everyone. If 
the attorney is not told, they can continue to deal with your 
finances and property and you will be liable for any actions 
they take. 

Does my power of attorney need to be registered?

Your power of attorney must be registered with the Land 
and Property Management Authority (LPMA) if your attorney 
needs to deal with your real estate (eg sell, mortgage or 
lease it). A registration fee will be charged.

You or your attorney should take the completed form to the 
Land and Property Management Authority at 1 Prince Albert 
Road, Sydney. They will keep an official copy of your power 
of attorney. The original will be stamped with a registration 
number, and returned to you. Your attorney should use this 
number when signing documents on your behalf. 

Even if you don’t need to register your power of attorney you 
may still choose to do so. The advantages are that it will then be:

•	 on record as a public document

•	 safe from loss or destruction

•	 more easily accepted as evidence that your attorney has 
authority to deal with your property and financial affairs.

3 | Making a power of attorney
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If your enduring power of attorney is registered but you 
later revoke (cancel) it, you can use a ‘Revocation of 
power of attorney’ form to do this, available from LPMA. 
You should also register the revocation. Contact Land 
and Property Management Authority on (02) 9228 6666 
or visit their website at www.lands.nsw.gov.au for more 
information about registration. 

Can an enduring power of attorney made outside 
NSW be used in NSW? 

Each state and territory has its own laws on enduring 
powers of attorney. If an enduring power of attorney was 
made in another Australian state or territory then, provided 
it complies with the legal requirements of that state or 
territory, it will be recognised in NSW. However you should 
get legal advice about this.

Powers of attorney which are made overseas can’t be 
used in NSW.  

Can a NSW enduring power of attorney be used 
outside NSW?

If you want your attorney to be able to use your NSW 
enduring power of attorney in another state or territory 
or overseas, you should make enquiries about what the 
requirements are in that state, territory or country. They all 
have different laws about powers of attorney.
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4 | Appointing an enduring guardian

What is an enduring guardian?

An enduring guardian is someone you legally appoint to 
make personal or lifestyle decisions for you if you can no 
longer make your own decisions. 

You can appoint an enduring guardian to take responsibility 
for making decisions such as where you live, which doctor 
you go to, and what medical or dental treatment and other 
services you receive.

It is different from an enduring power of attorney which only 
authorises the person you appoint (your attorney) to make 
decisions about your money and property. 

Who can appoint an enduring guardian?

Anyone over 18 can appoint an enduring guardian as long 
as they understand what they are signing (that is, if they 
have mental capacity). A person with a mild intellectual 
disability or in the early stages of dementia may still be able 
to appoint an enduring guardian if they have capacity at the 
time the document is made. If their capacity is in doubt, an 
assessment of their understanding needs to be made by 
an appropriate person, such as a doctor, psychologist or 
psychiatrist.

What sort of functions can an enduring guardian have?
You can choose what type of decisions your guardian can 
make for you. These are called functions. You can give your 
enduring guardian as many or as few functions as you like. 
Possible functions include deciding:
• 	where you live 
• 	what health care you receive
• 	what other personal services you receive (eg meals on 

wheels, home care)

4
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• 	 to consent to medical or dental treatment for you.

You can give your guardian directions about how to exercise 
the decision-making functions that you give them. For 
example, you can direct your guardian to consult with a 
family member or close friend whenever possible. 

Case study: Ted

Ted was in his 60s, had never married and lived in a 
country town. He got on very well with his next door 
neighbours, Max and Ada, whom he had known for many 
years. Ted’s only relative was his older sister, Dorothy, who 
lived in Sydney. On her rare visits to him, she felt it was 
her right to tell him what to do and how to live his life.

When Ted had a heart attack, Dorothy rang his doctor 
daily to say it was time Ted went to a nursing home. 
Fortunately, Ted made a good recovery and was able to 
go home. He talked to his doctor, to Max and Ada, and 
to a solicitor, and decided to appoint Max and Ada as 
his enduring guardians. He gave them the functions of 
deciding where he would live, what health care and other 
services he would receive, and to consent to medical or 
dental treatment for him. He appointed them jointly so 
they would have to agree on decisions they made for him. 

He gave them directions that he wanted to stay at home 
as long as possible. However, if the time came when he 
was no longer able to make his own decisions, he would 
agree to going to a nursing home if they and his doctor 
thought it was necessary. He also directed that they 
should talk to Dorothy before making decisions. When 
he told Dorothy, she was not happy, but she agreed to 
cooperate with Max and Ada to make sure Ted’s wishes 
would be respected. 

Speaking for myself helvetica.indd   20 4/05/11   10:11 AM



19

Who can be an enduring guardian?

You can appoint more than one person as your enduring 
guardian. They must be at least 18 years old and be willing 
to accept their appointment. You should choose someone 
you trust to make decisions for you in your best interests. If 
you appoint more than one person you can appoint them so 
they can only make decisions together (jointly) or individually 
(severally). 

You cannot appoint a person who is providing treatment, 
accommodation, support or care to you on a paid basis as 
your enduring guardian. You can, however, appoint a person 
receiving a carer payment or allowance.

How do I appoint an enduring guardian?

First discuss the appointment with your chosen 
guardian(s) to make sure that they are willing to take on 
this responsibility if you can no longer make decisions for 
yourself. You should discuss the role of a guardian with them 
and make sure that they clearly understand your wishes and 
any conditions associated with any function.

You may also wish to discuss the appointment with other 
significant people in your life. 

You will need to complete an Appointment of Enduring 
Guardian form (available from the Guardianship Tribunal). You 
and your enduring guardian must sign the form and have 
your signatures witnessed by a solicitor, barrister, registrar 
of the Local Court, an employee of the NSW Trustee and 
Guardian or a qualified overseas lawyer. The signatures can 
be witnessed by different witnesses at different times. The 
witnesses must also sign a certificate stating that they have 
explained the effect of the document to you and that you 
understood its effect. 

4 | Appointing an enduring guardian

Speaking for myself helvetica.indd   21 4/05/11   10:11 AM



20

Speaking for myself

You can cross out the functions you do not want your 
guardian to have and add others if you wish.

What should I do with the appointment form?

Keep the appointment form in a safe place such as with your 
other important papers where it can be found if needed. Tell 
someone close to you where it is and give a copy to your 
enduring guardian. You may also wish to give copies to 
other relevant people in your life and to your doctor. 

When does the appointment start?

The appointment of your enduring guardian only starts if 
you become unable to make your own personal or lifestyle 
decisions. Your guardian may wish to seek the opinion of 
a doctor about your capacity to make your own decisions 
before acting on your behalf.

Can I change my mind?

You can revoke (cancel) your appointment of enduring 
guardian at any time as long as you have capacity. To do 
this you must complete a Revocation of Appointment of 
Enduring Guardian form, available from the Guardianship 
Tribunal, and give it to your guardian. This form will also 
need to be witnessed by a lawyer or the Registrar of the 
Local Court. 

You will need to complete a new form if you want to appoint 
a new person as your enduring guardian. 
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What can be done if there are concerns about 
what my enduring guardian is doing?

Anyone with an interest in your welfare can apply to the 
Guardianship Tribunal for a review of the appointment. The 
Tribunal can revoke the appointment, confirm it, change the 
guardian’s functions or appoint someone else to be your 
guardian. 

The Tribunal does not supervise enduring guardians and will 
only become involved if it receives an application to review 
the appointment or receives information indicating a review 
of your appointment of your enduring guardian may be 
necessary.

Can an enduring guardianship appointment made 
outside NSW be used in NSW? 

If an enduring guardianship appointment was properly made 
in another Australian state or territory it will be recognised 
in NSW. This does not apply to enduring guardianship 
appointments which are made overseas. 

Can a NSW enduring guardianship appointment be 
used interstate or overseas? 

If you want your enduring guardianship appointment to 
be used in another state or overseas, you should make 
enquiries in that state or country. Every state and country 
has different laws about enduring guardianship.

4 | Appointing an enduring guardian
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5 | Decisions about my health

Who can make decisions about my health?

While you have capacity only you can make decisions 
about your health. By law doctors and other health care 
professionals must get your consent before any proposed 
treatment.

If you are not able to give consent (for example, if you are 
unconscious or have lost your capacity through Alzheimer’s 
disease), in most cases the doctor must instead get consent 
from your ‘person responsible’. If you have appointed 
an enduring guardian he or she will be your ‘person 
responsible’. Otherwise, your person responsible will be, in 
order, your current or most recent partner (husband, wife, de 
facto or same sex partner), a person caring for you, a relative 
or close friend.

Advance care planning

It’s therefore a good idea to discuss your wishes about 
future health care with your family and friends (and enduring 
guardian if you have appointed one). Otherwise, if the time 
comes that they need to make decisions for you, it may be 
hard for them to know what you would have wanted. This is 
called advance care planning.

You can also write your wishes down in an advance care 
directive. 

What is an advance care directive?

An advance care directive (also called an advance care 
plan or a living will) is a written record of your wishes or 
instructions for doctors and health care workers about the 
treatment you want or don’t want in particular circumstances 
in the future. 

5
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An advance care directive is only used in situations when you 
are unable to communicate or have lost the ability to make 
medical treatment decisions for yourself. 

It is a good idea to talk to your doctor when you make 
an advance care directive as your doctor can help you 
understand more about your health conditions and treatment 
decisions that may need to be made. 

How do I write an advance care directive?

Unlike enduring powers of attorney and enduring 
guardianship appointments, there is no special form that 
you must use. However, the NSW Department of Health has 
guidelines on the best way to document an advance care 
directive. The guidelines recommend that an advance care 
directive should follow these four principles:
1. 	It needs to be specific. It can include your preferences for 

treatment for a health condition you have now or one you 
may develop in the future. 

2. 	It needs to be kept current. Your wishes may change in 
the future, so it is important to review your advance care 
directive regularly or if there is a big change in your health. 
It is a good idea to note on it when you last reviewed it 
and whether or not you made any changes.

3. 	You must be mentally competent. You can only make 
an advance care directive while you still have the mental 
capacity to understand the choices you are making.

4. 	It is good idea to have it witnessed. You can choose who 
you ask to witness it. 

You can make an advance care directive as part of 
appointing an enduring guardian. You can attach your 
advance care directive to your Appointment of Enduring 
Guardian form and refer to the attachment in the form itself. 
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The Appointment of Enduring Guardian form  will need to 
be witnessed by a solicitor, barrister, registrar of the Local 
Court, an employee of the NSW Trustee and Guardian or a 
qualified overseas lawyer.

Do doctors then have to follow my wishes?

Yes. Although there is no special legislation in NSW that 
deals with advance care directives, the NSW Health 
Department’s guidelines to doctors make it clear that if an 
advance care directive meets the four principles set out 
above, doctors are legally bound to follow it.

For example, you may say in your advance care directive 
that if you are unable to communicate with or recognise 
your family and there is no possibility that you will ever 
improve or recover, you do not want CPR (Cardio Pulmonary 
Resuscitation) if your heart stops, but you only want to be 
kept comfortable and free from pain.

However, you cannot use your advance care directive 
to demand treatment that your doctors think would be 
futile (for example, a heart transplant). Nor can you ask 
someone to actively and deliberately end your life. That 
would be euthanasia, which is illegal in all Australian states 
and territories, and has nothing to do with advance care 
directives.

Does everyone need an advance care directive?

No. It is up to you. Everyone is different and you may prefer 
to leave such decisions to your partner, a person caring for 
you, or a relative or close friend who knows you well and you 
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trust to make decisions for you. Even just talking over what 
you would want will at least help them to know what you 
would have wanted if they ever have to make such decisions 
for you. This is called advance care planning. 

Is there a special form to make an advance care 
directive?

No. There is no special form that you must use. You can 
write your advance care directive as an open letter or you 
can attach it to, or incorporate it into, your Appointment 
of Enduring Guardian form. There is also a useful form in 
a booklet about advance care directives available from the 
Advance Health Care Directive Association (see Where can I 
get more information? on page 29). 

What is important is that however you write it, your advance 
care directive should meet the four principles set out above.

It is a good idea to give a copy of your advance care 
directive to your ‘person responsible’, that is, the person 
most likely to be asked to give consent to medical treatment 
on your behalf. This will ensure the person knows your 
wishes and can act on them.

It is also a good idea to give a copy to your regular doctor 
(GP) so that they know your wishes as well. If you have 
already been treated at a particular hospital you could also 
ask your doctor to send your advance care directive to the 
hospital with a request that it be placed in your medical 
record.

5 | Decisions about my health
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Case study: Elsie

American-born Elsie had been living in Sydney for over 30 
years. She had never married or had children. She had no 
family in Australia but she had some special friends. She had 
been a music teacher all her life, and soon after she retired 
she found out she had terminal cancer.

Elsie talked to her doctor and her friends and told them 
that she wanted to enjoy her music and time with her 
friends as long as possible. However, if the time came when 
she couldn’t communicate with her friends and showed 
no pleasure in listening to music, she did not want her 
life prolonged in any way. She wrote in her advance care 
directive that, if that time came, she only wanted to be kept 
as comfortable and free from pain as possible. 
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6 | Where can I get legal help?

LawAccess NSW
Free telephone legal information and referrals to your nearest Legal 
Aid NSW office, Community Legal Centre, private solicitors and other 
organisations.
Tel: 1300 888 529  TTY: 1300 889 529  www.lawaccess.nsw.gov.au 

Private solicitors
The Law Society of NSW Solicitor Referral Service can refer you to a 
private solicitor.
Tel: (02) 9926 0300  Email: ereferral@lawsociety.com.au 
		  www.lawsociety.com.au/community/finding a lawyer

The Older Persons’ Legal Service 
Free telephone legal advice and assistance for older people.

Tel: (02) 9281 3600 or 1800 424 079  		  www.tars.com.au

NSW Trustee and Guardian 
Prepares free wills when appointed as executor and charges fees 
when the estate is administered. Also prepares free powers of 
attorney when appointed attorney. Only charges fees if required to 
act as your attorney.
Tel: (02) 9252 0523  For the locations of their offices around NSW:
							       www.pt.nsw.gov.au 

Registrar of the Local Court 
Can witness enduring powers of attorney and enduring guardianship 
appointments (but can’t help with forms or give legal advice). Local 
Courts can be found in the ‘White Pages Business & Government’ 
under “L” or at:				    www.lawlink.nsw.gov.au/lc
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Trustee Corporations Association of Australia (TCA )
TCA is the peak representative body for Australia’s trustee 
corporations industry. Call (02) 9221 1983 or 1800 819 427. 
You can find a list of trustee companies on the TCA website 
www.trustcorp.org.au
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Advance Care Directive Association
Booklet about advance care directives - My Health, My Future, 
My Choice ($14 incl postage). Send a cheque/money order 
payable to Advance Care Directive Association, 18/113 
Johnston St, Annandale NSW 2038, call 0423 157 003 or 
download order form at	 www.advancecaredirectives.org.au

Alzheimer’s Australia NSW
Information about legal and other issues relating to dementia. Call 
the National Dementia Helpline: 1800 100 500 or (02) 9805 0100    
Email admin@alznsw.asn.au	 www.alzheimers.org.au 

Guardianship Tribunal of NSW
Information about enduring powers of attorney, enduring 
guardianship and the Guardianship Tribunal.  
Tel: (02) 9555 8500 or 1800 463 928	 www.gt.nsw.gov.au 

NSW Department of Health
Free booklet, Using Advance Care Directives: New South 
Wales. To order write to Locked Mail Bag 5003, Gladesville 
NSW 2111, call (02) 9816 0452  
or download a copy at 	 www.health.nsw.gov.au  

Land and Property Management Authority (LPMA) 
Information about registering a power of attorney.  
1 Prince Albert Road, Queens Square, Sydney NSW 2000  
Tel: 1300 052 637       	 www.lands.nsw.gov.au 

Guide to Wills and Estates  
A comprehensive online practical guide to wills.  
	 www.legalanswers.sl.nsw.gov.au/guides/wills_estates

Legal Aid NSW 
Several brochures on Legal Issues for Older People. Download 
copies or order free printed copies or audio CD versions from 
the Publications Unit. Call (02) 9219 5028  
or visit 	 www.legalaid.nsw.gov.au/pubsonline

7 | Where can I get more information? 

7
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To find your closest 
Legal Aid NSW office call 
LawAccess NSW on  
1300 888 529

www.legalaid.nsw.gov.au

Level 1, 188 Oxford St, 
Paddington NSW 2021

PO Box 171,  
Paddington NSW 2021

T: 02 9339 8000 
F: 02 9360 2319
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